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. In 1973, William F. Pierce, who at the time was the’newly appointed'

»

U.S. Deputy Commission for Occupational and Adult Education said:
a,
"The current catchword in public administration at all levels .
is accountability. Although the techniques for responding to-
the concept of accountability.are many and varied, the finan-'
cial problems currently faced by the educational system make
it obvious that local administrators and program managers will
. ultimately be. forced to decide the fate of a program from the.
' - standpoint of the most efficient use of scarce resources,"

It has become“ increasingly evide/nt .that public education, the nation's
largest consumer industry, is about to be entwined in a maelstrom of consumer-

A oriented litigatiom involving the individual s right to a quality education.

v

o In 1972 Saretsky and Mecklenburger, cautioned us to prepare for court actions
- N ! '
S by interest groups seeking redress for‘inappropriate educational practices.

Clearly, the parallels have been established. Physicians and‘attorneys

who perform.negligentlyimay be sued’gpr:malpractice. When a‘consumer pro-
dutt fails to function properly, the product producer may be held liable. “

' Thus, to what extent can the schools ‘and the school board be held account-

".able for the-selection of inappropriate instructional materials, strategies,
ete. - ' ‘ _ , -
. One maylsuggest the answer tolthis question may soon be provided,

Addressing this issue, ‘Susanne Martin@z, attorney for the‘plaintiff in the

- (S

now famous Peter Doe case, said:

"The Peter Doe case is siﬁ‘ly a forerunner of an effort on the
part of parents to bring to- focus, through.the, juddcial system,
;attention upon the fact that the schools, the educational systems’

, of this society, have failqd to provide the Peter Does of this ~ ,
T country the kind of educauion to wh1ch they' Te entitled " S
. . . ) : *

The Peter Doe tase (Peter Doe v. San Francisco Unifiedechool District) in- .

=

VolVes a complaint originally filed in -the Superior Court of California

[

‘ against the San” Francisco Uniﬁied SchoSl District its Board of Education‘.

A d
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andFSunerintendent of Schools;:the State Department.of Education, its
Board of Educatien; the State Superintendent of Public Instruction; and &

. ~ ' .
100 defendants alleged to be the agents or employees of public agencies.
A brief s:mmary of the facts and legal intentions in this case may
prove helpful. The plaintiff .was an 18—year-old white male high school

[ o ) -
graduate, Personnel from the San Francisco school district had-certified

that Doe'had normal intelligence. ;During the course of his tnirteen<§%ar
educational experience, he maintained average grades, was not invclved in
-any serious disciplinary‘problems, and,maintained_reguiar schooi attendance.
He advanced cn‘scheduie through the school system and was awarded a regular

. . L)
high school diploma. Throughout his educational experience, Dog's parents

voiced concern over his apparent reading'difficuifies, but were:assured by
'school officials that Peter was reading at the average level and had no

~ . .

special problems" .
After gradnatiqn, Peter's parents arranged‘for him tQ beiexamined by -
two private reading specialists. Both indicated that he was reading at the
fifth;érade level. ,éince the.administration of the tests, Peter nad re-‘
wceired.private tutoring and made prdﬁress in‘inproving his reading level
approximately two grades in eight months,
'The lawyers for the plaintiff claimed that the school district s 1ia-
bility can, be cited on nine distinxt\legal grounds. Only those relevant |

to this presentation will be’discuss d:

The source of -this summary is the Youth Law Center, San Francisco, California.
The summary appeared in Saretsky, G. The Strangely Significant Case of Peter
Doe, Phi Delta Kappan, 54 1973, 589-592.
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h 1. General Negligence: in that the schools negligently failed
to provide Doe with adequate instruction, guidance, counsel— . \
ing, and/or supervision in basic academic skills;

2, Misrepresentation: in that the schools falsely repfesented to
%
Doe s parents that_/p ‘was performing at or neayr grade level

‘and was not in need of special instruction whén, in fact, the

€

© plaintiff was*drastically belog grade level;'and

-

3. BreF%h of Statutory Duty: in that ‘the schools violated relevant
~ pro¥isions of the California Education Code requiring the school
districts to design a course of instruction to meet the needs of

individual students.

" ’

In addition, the complaint contended‘that as;a result of: the defendant's

actions, the plaintiff: : R

-
-

1. suffered a loss of earning capacityi ,

-2, 'was unqualified for'employment except. in the most menial jobs
requiring little or no.reading‘ability; o )
K ' 3. bad suffered mental distress;'and' ’
4:v that the‘injuries.would result in total damage inw:;A sum of

.

$1,000,000 and the costs of priuate reading tutoring and court costs,
The major defense action selected by the defendants was the filing of a

i _ demurrer. The demurrer contended that d&en if all the facts were. true, they
did not constitute grounds to rule in favor of the plaint ffs..
1
As of this date, the California Superior Court sustaihkd the school
district s demurrer and dismissed| the Doe complaint. ,ﬁowever, an appeal has
been iled with the Appellate Cou&t, and a decision has yet to be rendered.

- ‘ . As interested citizens, and more specifically, as trained professional ‘.

. . . .
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" be faced with a‘legal.and moral dilemma involving accountapility and the

Court would be substantial For ins,ance, if the Appellate Court rules in

faVOr of Doe based upon his attoréé? claim of negligence, then students

IR

On the other hand, one may-examine the me¢dical profession's reaction

. A . .4 . .
to thg-escalation of malpractice suits for a p&ssible parallel. In many-

cases, physicians are'ordering'costly series of diagnostic tests to substan-
taite their diagnoses. Thus this extreme‘caution may have an‘inhibiting,

effect on medical‘practice. Perhaps the parallel effect may occur in edu~-

cation, School boards, administrators, and teaching personnel may establish
rigid guidelines which would have the effect of stifling educational innova—

tion and creativity.

.

Dr. Cleland has asked me to address some remarks to a parallel situation
. . 11 * . ’\.
involving the use of human subjects for research endeavors in education. As

educators interested in furthering educational research- in reading and in K

' promoting the translation of research findings into practice, we all may soon
- * . ' A

rights of human subjects. , e . o .

THE MORAL AND LEGAL DIMENSIONS IN PROTECTING HUMAN ”

RIGHTS IN EDUCATIONAL RESEARCH
< ’

Recent events in the political and social milieu in the United States

have brought about incréased public awareness and sensitivity to the issues

6 N | . ",\a
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involving the privacy and dignity of the individual citizen. Concomitantly,'
public agencies, particularly schools and universities, have bowedlto public’

' i

pressure and 1egis1ation and are allowing students and‘parents to examine :

once-confidential séhool folders and records. The_profound impact of these

politico-socio-moral issues upon research in public education remains to be .
' » - N

seen, However, one can assume that the reluctance of school officials to
accept outside researchers probing into'the various functions of the school -
CL | district wi11 -be greatly heightened by the.accountability, privacy, apd
right to access issués. The consequences for mhe conduct of meaningful
educational research in schools could be alarming. : o g .
Societal concern for the appropriateness\of_using humans as subjects
for research didanot alwavs exist. In fact}~until most recéntly, it was
" common practice to use human subjects~for_research endeavors with little ; ,
congern forathe 1ega1, ethical and mordl implications of.this practice.

1

During the early 1900s At was much easier to obtain a human subject than
'] I

@

it was to experiment on animals.; .
Early rulers in Europe routinely assigned members of~the lower classes,,
the mentally and physically infirm, and prisoners to researchers for use in

carious projects. It became\common practice to rationalize the tse of human
subjects, particularly second and third class citizens, in research projects

\ to benefit ‘the common good of all mankind. Eventually, such-rationalizations‘

‘;became\firmly rooted in the traditions of societies that commonly espoused the
princip e that the ends justified the means . The disregard for the rights

‘of man and the dignity of the human being reached a low point with the dis— e
. tlosures of the heinous practices of Nazi scientists in the 1940s. The use, kR

of human subjects for Yesearch purposes and the accompanying atrocities per—

&
petrated against these dndividuals are now well-documented eVidence of the
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subject. Although the disclosures of .this period served to heighten

'maintained for‘more than 15 years. . _ . _ . . o B

Articles which appeared in the newspapers in Februatry of 1975 described

) debated and'discussed‘the'perplexing problems‘of humanAexperimentation.?k

: these issues, not did they know the extent of current human experimentation,

research projects in hospitals, medical facilities, schools and prisons,. Many

> o ' N . ’ N

v . -

most infamous period of research abuses in the recorded history of:

1 . \ .
The Nuremberg‘trials and the reSultant Nuremberg Code enlightened a
. I . R ' ) .
largely apathetic public to the need for protecting the human research

interest, professional attention to the deVelopment of widely accepted

modes of conducting research with human subjects, has not been seriously

® -~

Rebeafch endeavors have geheréted public concern in recent years. R

o
4

a project financed by the Department of Health, Education, and Welfare in
\J

which the spines of 32 healthy, premature babies were tapped at New York y/g'
/ .
Hospital—Cornell Medical Center between 1956 and 1962 without their parents /

knowledge or consent", Disclosufes in 1972 of the Tuskegee study in which

1

United States Public Health Service physicians observed for some 30 years ‘ )

the effects of untreated syphilis on black men in rural Alabama outraged
many individuals and contributed to the growing concern over experimentation s -

with human subjects.
At a National Academy 6f Sciences Forum held in Washington, D.C., in
February.of 1975 (New York Times, Eebruaryr22, 1975) some 500 physicians,

lawyers, ethicists,'researchers, philosophers, and other concerned citizens -

Accofding to the author of this art1cle, it was the largest meeting ever held \\

on the\ethics of human experimentation. Complex issues involving the integrity \‘
of the individual's rightnversus society's gain, infprmed consent, and coercidn
ofdsubjects were presented. .The distinguished forum was unable to resolve Eik

. .
i . 5

I _— »*u

that is precise numbers and ages of individuals serving as subjects for ' g”

_6...'8 g 1.
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forum participants,acknowledged the'need'for continued research;efforts

“

» gt

to combat the crippling diseases besetting mankind‘ ‘but warned against

\

continued abuses reSulting from unethical practices and improper design

of research projects.
/

While regulations have been adopted for £ederally

funded research projects, most forum participants indicated that these Coe

regulations were. inadequate.
-

>

Department of Health Education and Welfare, noted that unclear ethical
‘guidelﬁnes are presenting a dilemma
governing ‘the conduct of research with human subjects and definitions are
established for: informed consent, meaningful scientific experigentation
could come to a halt." ;
The problem of the protection of human subjects, social institutions,
and researchers continues to Be a concern for.the members of~the research-'
commanity. R e |

4 “
\

According to Visscher (1969, p.323), one of the earliest references to

- safeguarding human subjectsbin research endeavors appeared in Thomas Percival's

L4

Medical Ethics first published in 1803. Percival outlined 31 rules "Of

Ethical Conduct, Relative to Hospitals or Other‘Medical Charities"; Rule

.Twelve provides some interesting insights, and evidence that Percival's con-
cerns predatedéand perhaps serwved as.a basis for later efforts to codify

ethicaI principles. This rule stated:

: Whenever cases occur, attended with circumstances not heretofore
observed, or in which the ordinary modes of practice have been
attempted without success, it is for the public good, and-in an
especial degree advantageous to the poor....that new remedies and
new methods of chiturgical treatment should be devised. But in.
the accomplishment of this salutary purpose, the, gentlemen- of
the faculty should be scrupulously and conscientiously governed
,by sound reagon, just analogy, or well authenticated facts,  And -
no such trials should’ be instituted without a previous consulta-
tion of the physicians or surgeons according to .the nature of the
case. » :

- .

e

.Casper W, Weinberger, then Secretary of the S

Until clear principles are formulated” i
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PerciVal's treagise contains the foundation of lasei documents A
. : ." R
o especially those areas which Percival called "sound reason, just analogy, .

and well authenticated facts", The conCluding*statement of Rule-Twelve

-

alludes ‘to peer.review, a BjoCess which has become a hallmark of later'

{ “s

.. documents proposing guidelines for research with‘humanfsubjects. - R
&+ . ’
}h According to’ Lowe-(l969), ‘the first/large scale attempt to provide pro—'

tection for the basic rights of human subjects in a variety of experimental

- -

i settings occurred as a result of the Nuremberg Trials. The Nuremberg Code

set forth ten principles which were to s?rve as guidelines for the conduct

of medical research with human subjects. o \”f s
The principles of the Nuremberg Code, while broad and open to varying

—\L)'interpretations, did establish a doctrine of ethical procedures for the |

( - B
<

[}
A3 .
- N

. conduct of research with human subjects. The now familiar concepts of

) -_informed consent the good of society, avoidance of undue physical or

4

mental suffering, degree of risk, protection of the subject, and uncoerced .

o
t

right to terminate a project highlighted in the Nuremberg Code served as

4

'guidelines for later attempts at establishing codes of ethics.

, In 1964 the World Medical Assembly drafted'and'adopted.the Declaration

w

of Helsinki. According to Lowe (1969), this document was'more complex and
comprehensivevthan the Nuremberg Code because it recognized the significant —.

difference in experiments in which pharmocological agents have a potential

°

'therapeutic effect'and those in which there is no very apparent benefit, and

it also recognized instances. where informed consent is not possible. -Essen~-

2
v

tially the Declaration of Helsinki covers the same broad areas as the Nuremberg
Code, yet does little to precisely identify .and define important sources of

ethical'misconduct. The essential problem with the Nuremberg Code and the

.Declaration of Helsinki is that of purposeful vagueness.

.J { i A
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e By stating ethical guidelines in\t\e broadest possible terms, the res=archer

&

is given a free hand to interpret the principles according to his: precon—

r(\

ceived notion of the significance of the experimentation..

f,v
4

Golann (1969) described the attempt of the American Psychdlogical Assoc—

™

iation s (APA) Committee on Scientific and Professional Ethics to develop a

formal,code of ethdcs as early as;1947, 1In 1953 the formal APA code of ethics

S,

a was adopted. However, continued changes in-the society s concern 'wi,th ‘the
ERR ;, entire human experimentation problem caused the Board of Directors of the APA,

to appoint an Ad Hoc Comm\hgee on- Ethical Standards for Psychological Research )
‘ ~subjects. The result of the work of this Ad Hoc committee was a document

¢ - ‘ S N

entitled Ethical Principles in the Conduct of Research with Human Participants. ”

The APA guidelines were an - effort to prevent abuses in the conduct of human

experimentation by providing more precise ethical principles. As onefmight

expect reactions by APA membership to these guidelines have been mix
psychologists indicated tha& the guidelines were too precise and Served to

restrict meaningful research others claimed they were so broad that they perﬂ

mitted resgaizh/behavior deemed’unethical. i”f‘, . R §3u{ .
| In 1966,“the House of Delegates of the_Aperican Medical Association CAMA)

adopted Ethical Guidelines for Clinical Investigation. This code recognizes

~
.

the need for the physician to obtain voluntary consent from the patient or a
e e ¥ -

v legally authorized representatiVe in cases where the patient is vnable to.* |
\ ) .
'.consent.

4

» . 5 ) "

. ‘\ : * ,,' R

e allows each individual researcher to make Y.
. \ *

v

the human subject. While the safeguard of informed consi!t is detailed in the ‘

AMA’ code, it has not been painstakingly and precisely delineatéd to prevent

[

potential subjec from consenting without fully comprehending,the nature of @

study. s

11 ' ‘ ‘ - - "
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'In an effort to protect human subjects in projects funded by, the
federal government the United States D‘partment of’ Health Education,,and

Wélfare (HEW) has issued a proposed policy entitled Protection of Human

~ Subjects, The proposed guidelines suggest that no projects/involving risk

for human subjects will be funded'by-HEW unless the applicant (investigator),i .?
. o ’ L * .

has esté@i&shed a peer reviéw-team,'the*results of which mﬁstdbe~receivedﬂw~¥;—3w:~ﬂs.]

by HEW . for further evaluation by the Secretary,- .
e " " Four aspects of the HEW'S proposedlgﬁfnaitnes warrant some‘hrief disL '

cussion. ‘The first aspect, informed consent is present in all policy guideh
-~ ] .
lines and is defined by HEW as (Federal Register, 39, ‘105, Thursday, May 30,‘”*4

' -

1974, p. 18917) o - .

knowing consent of an individual or his legally authorized repre~ N
P - sentative, so situated as ‘to be able to exercise free power of
' : choice without undue inducement or any element of force, fraud, ’ %
deceit, duress, or other form of constraint or coercion. The '
- basic elements of informatién necessary to such ‘consent includ%
1. A fair explanation ‘of .the procedures to be. followed,
‘ L and their purposes, including identification of any pro—
r o cedures which are experimental v
. 2. A description of any attendant discomforts and risks
I " reasonably to be expecteds
3. A description of any benefits reasonably to be expected;
4. A disclosure of any appropriate alternative procedures
- that might be advantageous for the subject;
S. An offer to answer any inquiries concerning the procedures,

f
4 .

. and
- . 6. An instruction that the person is free to withdraw his
s . . consent and to discontinue participation in the project of * ©
. e activity at anygtime without prejudice to the subject. _ B
. S :' Within thisbdefinition, agencies and researchers applying or HEW. funds

0
must ‘provide assurances that this notion of informed. consent i adhered ‘to in

¥

°
°

. prejeet proposals. - ; . o oo ' T -
0 .
The second critical aspect of ;he HEW guidelines involves the concept of
peer eview. "The government suggests that such committees be composed of at
. o .
. é
leas five individuals with varying backgrounds to assure the review of activs .
P - -
ities conducted by the applicant organization. Not only should the committee
R S B AR I A
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. possess the professional expertise to provide counsel, But must also be

in a position to provide judgment concerning legal, ethical, and social e

"

- ’ impliﬁations of the resegrch proposal.

Earlier references in this paper to .the utilization of prisoners and

2 the mentally disabled suggested that this practice is‘often rationalized as_
' being necessary for the common good of mankind. To prevent'abuses and pro~-
?\\; vide safeguards for prisoners and the institutionnlized mentally disabled, :
HEW has established policy guidelines. Wich reopeet CO the inatitutiondiizcﬁn

mentally disabled, HEW guidelines state they may not be included in roacatcﬁ -

'
projects unless the proposed activity .

N
'is related to the etiology, pathogenesis, prevention, diagnosis,
or treatment of ‘mental dfsability or the management, training,
. or rehabilitation of the mentally. disabled 'and seeks information .
N which cannot be obtained from subjects who are not institutiona~ . -
‘ ' lized mentally disabled (Federal Register, 39, 165, Friday, August
23 1974, p. 30655)., — o , ;1 o
Informed cOnsent'from the individual, or in cases where the individual is not
' . U S
competent, from his legally authorized representative must be obtained in

accordance. to government guidelines on informed consent.

Finally, “n any proposals involving'the use of prisoners, safegﬁards
S

are established which prevent undue’ inducement provide for the determination
that research would be appropriate for nonprisoners, protect Ehe prisoner—

subjects from undue pressure to continue in the project, and assure with— ' )
. ‘ )
drawal without prejudice or punitive action.

Regardless of the quality ofWHEW guidelines, they ‘have served to encourage
J Q‘

"institutions and researchers seeking fhderal funding to implement procedures

. . . . B
" to safeguard human subjejts. R . . e

[

Implications for Research with Human Subjects in Education . ,:',v

b s A e
- . - X

To this date, the problems of safeguarding human subjects faced By the

<

medical and psychofgiﬁcal distiplines Have been obviated by educational re—'

. ’ ﬂr
’ . :
'searchers. Traditionally, educational research has been viewed" as low risk

-

. . » ’ - -]le - . ' 4 -
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agd therefore immune to concerns for the safeguarding of the subject. Even
o

~ 1f ‘one were to agrae in” principle that educational research 1s low risk, thus

having little possibility of violating the social-emotional-intellectual in-

tegrity of the subject' we must be ethically and morally committed to ‘the
premise that regardless of the presumed low risk nature of-educational research,
the possibility that the integrity of a subject could be violated necessitotes‘;
our ‘considering the igsoue of preserving the rights of human subjectao.

, It seemo cvident that recent developments may, serva to reotrict the use

" of data on school students, thus greatly diminiehing educstional resecarch in

_u.@

this area. In an atticle which appeared in Educntional Reseaxcher, February
N
1975, the author poiﬂted out that the provisions of the General Eduention

N

-Provisions Act (commonly referred to as the Buckley Amendment) will probably

¢
have a profound effect on educational research. Davis'(l975) suggested that

'students may withdraw from longitudinal studies once the purposes of the

N

studies ‘are discloSed Local school distriots, fearful of the impact of the '

-

Buckley Amendment may become far less cooperativ‘e ‘than they were in the past.

)
-Finally, to provide adequate safeguards for the privacy of, thqkfubjects, and

to administer the study to adhere to federal guidelines will greatly increase
the cost ,0f résearch.involv1ng studens.data.

: It isgapparent that educational researchers as part of the larger ‘body of

A .

behavioral scientists, must take- immediate steps to confront the issues in~

vmlving the«use of human subjects. There must be.a concertedfeffort to establish

v
4 N\

free—flowing lines of communication not only within the educational research )

community, but throughout the publiqfsector as. well. As*educational consumers,

thé society at large is entitled to information involving the design, conduct,

s

‘potential benefits, and results of research endeavors, As parents of research

12

subjects, or~subjects themselves, they are entitled to the, fullest protection of

,,human dignity and welfare that the educational research community can provide.
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Unless,‘ educational reserachers themselves take the initiative, we could
» find ourselves 'squect: fo narrowly defined ethical guideiines w!xi'chv place

unqualified restrict:ions”up;m \the conduct of research .in education.‘ Such
restrictions could have deliterfous e'fféct:s upon the education of future
generations, X |

It is altogether clear that it is incumbent upon the educational reserach
cdumunity to develop a code of cthics which protects the righta and dignity
of the human subject while foatering the conduct of meaningful, productive .

regearch. .
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